Carve-Outs:

An Opportunity For Occupational

Disability Management
By Linda J. Stutzman, RN, COHN/CM, CPDM

Disability management in Califor-
nia is of increasing interest and impor-
tance to labor, corporate and legislative
leaders. As a result of Labor Code
§3201.5,! labor and management are
discovering ways to utilize alternative
workers’ compensation procedures in the
construction industry. The joint labor
management agreements that
evolved—"“win-win”  strategies  and
programs for workers and for
employers—allow for proactive occupa-
tional disability management interven-
tions. I would like to share those interven-
tions and alternative procedures as
experienced in my role as ombudsperson
for the Los Vaqueros Dam and Reservoir
Project under this new Labor Code
§3201.5, Alternative Dispute Resolution.

First, let’s briefly review what we
already know about the traditional work-
ers’ compensation system. The current
system was instituted to provide workers
and employers with a no-fault means of
resolving claims resulting from on-the-
job injuries and illnesses. In exchange for
medical, indemnity and rehabilitation
benefits, workers waive most of their
rights to sue employers. Employers are
protected from the tort system and spread
their risk through insurance. The admin-
istrative law system is provided to both
parties as a means for dispute resolution.

The current system is at best an
adversarial one, burdened with cumber-
some administrative procedures and
workloads that lead to delays in benefit
delivery and to disputes that often result
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in litigation, added costs and further
delays. In an attempt to address these
issues and to improve the current system,
alternative ~ workers’  compensation
programs have been proposed to: (1)
increase incentives to reduce occupa-
tional injury and illness, (2) improve
access to high-quality medical care, (3)
improve access to return-to-work
services, (4) reduce the number and
severity of disputes, (5) provide a fair and
efficient method of dealing with disputes
arising from claims.’

Labor Code § 3201.5

As a result of the 1993 California
workers’ compensation reform legisla-
tion, authorized parties—for the first
time—were permitted to collectively
bargain for alternative workers’ compen-
sation procedures. This new provision is
known informally as a “carve-out”
because certain employees and employ-
ers are carved out from the traditional
workers’ compensation system. Carve-
outs are currently limited to the construc-
tion industry where employers and
unions may collectively bargain for
provisions governing all or some of the
following: safety, health care delivery,
claims case management, return to work
programs, and dispute resolution
programs.

The idea of a carve-out is not a new
one. Roughly half a dozen states already
permit construction carve-out programs.
The first experiment was in Massachu-
setts between Bechtel and the Pioneer
Valley Building and Construction Trades

Council. They had a collective bargaining
agreement governing a single construc-
tion project. As a result, they experienced
a significant reduction in injuries, lost
days, indemnity costs, and litigation.

Labor Code § 3201.5, which allows
for employees in construction, and
closely related industries to engage in a
collective bargaining agreement over any
or all of the following six major compo-
nents:

(1) An Alternative Dispute Resolu-
tion (ADR) System—governing disputes
between employees and employers or
their insurers that supplements or replaces
all or part of those dispute resolution
processes contained in Division 4 of the
Labor Code;

(2) An agreed list of medical provid-
ers;

(3) An agreed and limited list of
qualified medical evaluators

(4) Joint labor management safety
committees

(5) A light-duty modified job or
return-to-work program

(6) An agreed list of vocational
rehabilitation providers.

Note: Nothing in the Labor Code or
the collective bargaining agreements may
diminish the entitlement of an injured
worker to compensation benefits as
required by traditional workers’ compen-
sation law.

Project Demographics

The Contra Costa Water District Los
Vaqueros Dam and Reservoir Project was
the second in California to receive autho-
rization and second to implement a
program based on a proactive disability
management model. The structure
consisted of a four year, 200 million-
dollar construction project at a single
construction site. All prime contractors
and subcontractors and thirteen trade
unions, with over 1.04 million personnel
hours, were covered by the carve-out
provision and insured under an Owner
Controlled Insurance Program (OCIP)
also known as a “wrap-up.”
Ombudsperson in a Proactive
Program

An ombudsman (ombudsperson), as
defined by Webster’s Dictionary, is one
who investigates reported complaints,
reports findings, and helps to achieve
equitable settlements. All of the Project
Labor Agreements under Labor Code §
3201.5 make use of an ombudsperson,
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